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“That’s What She Said”: Suing for Defamation
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and Its Officers
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our client is a large corporation. The client’s
competitor has made negative comments
about your client and its CEO, and the client is
enraged. The client now seeks your advice.
What claims do the client and its CEO have
against the competitor? What remedies are available to each of them? Can the competitor be
enjoined from making similar negative comments
in the future? These are questions that you will
need to answer.
This article includes an introduction to general
defamation principles common in most states, but
using Illinois as the principal backdrop, and then
looks at special rules governing corporate plaintiffs.The article also discusses defamation-oriented
variants, some of which are available to corporate
plaintiffs but not natural persons. Readers of this
Joseph J. Siprut, jsiprut@siprut.com, is the founder of
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article would be well-advised to check the laws
of their home states on the issues flagged by this
article because there may be differences on critical points.

Suing on Behalf of the CEO: A
Primer on General Defamation Law
The first thing to understand about your
hypothetical client’s situation is that there are
two different plaintiffs—the client itself, which
is a corporation, and the client’s CEO, who is
a natural person. The claims and remedies available to each are different and must be analyzed
separately.
This section will briefly canvass defamation
law as it applies to natural persons and will also
provide a backdrop for the analysis of corporate
defamation claims. Defamation law is the subject of multi-volume treatises, of course, so this
is merely an introduction that raises some of the
key issues.
Generally, to state a cause of action for defamation, a plaintiff must allege (1) that the defendant made a false statement about the plaintiff,
(2) that there was unprivileged publication of the
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defamatory statement to a third party with fault by the
defendant, and (3) that the publication damaged the
plaintiff.1
False Statement about the Plaintiff
Opinions generally do not constitute defamation,
but an opinion that “implies undisclosed defamatory
facts” can be actionable.2 Moreover, whether a statement is fact or opinion is a question of law to be
decided based on:
1. Whether the statement has a precise core of meaning for which a consensus of understanding exists, or
conversely, whether the statement is indefinite and
ambiguous:
2. Whether the statement is verifiable, that is, capable of
being objectively characterized as true or false;
3. Whether the literary context of the statement would
influence the average reader’s readiness to infer that a
particular statement has factual content; and
4. Whether the broader social context or setting in which
the statement appears signals a usage as either fact or
opinion.3
In addition, truth—or more specifically, “substantial
truth”—is a defense to defamation.4
Fault by the Defendant
The applicable standard of fault depends on whether
your CEO client is a private individual or public figure.
It is much harder for a public figure to sue for defamation.
Private versus Public Figure
A person may be deemed to be a public figure if he
or she receives such fame and notoriety as to become a
public figure in all circumstances. Alternatively, a person
may become a “limited purpose” public figure by voluntarily injecting himself into a controversy.5
General purpose public figures must always establish
actual (NewYork Times6) malice to prevail in a defamation
action.7 “In order to establish that the alleged defamatory statements were made with actual malice, the plaintiff must prove by clear and convincing evidence that
the defendant published defamatory statements with
knowledge that the statements were false or with reckless disregard for truth or falsity.”8 Reckless disregard for
the truth exists only when the evidence shows that the
defendant entertained serious doubts about the truth of
the statements.
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Limited purpose public figures need establish actual
malice only in defamation actions involving controversies in “which they have chosen to accept a leadership
role.”9 If the defamation action is unrelated to those
controversies, the limited purpose public figure need
not prove actual or New York Times malice and is instead
held to the less stringent private person standard.10 Illinois law requires that a private plaintiff establish only
“negligent” defamation.11 This is true even if the statement involves a matter of public interest.12
Privileges
One other factor in determining the relevant standard of fault is whether any privilege applies to protect
the defendant. For example, in Illinois, certain types of
statements enjoy “absolute privilege” status, while others are conditionally privileged. Whether an absolute or
conditional privilege applies is decided as a matter of
law, and the defendant has the burden of establishing
the privilege.13
Statements that might otherwise be defamatory are
protected by an absolute privilege if made during legislative, judicial, or, in some cases, quasi-judicial proceedings.14 An absolute privilege provides complete
immunity from civil action even if the statements are
made with malice.15 Practitioners should also carefully consider new anti-SLAPP statutes, which generally afford an absolute privilege for any defamatory
statements communicated while attempting to procure
“favorable government action.”16 In addition, a qualified privilege may apply if the occasion for the statement “created some recognized duty or interest to
make the communication [statement] so as to make it
privileged.”17
Generally speaking, a conditional privilege may apply
when (1) some interest of the person who publishes the
defamatory matter is involved, (2) some interest of the
person to whom the matter is published or of some
other third person is involved, and (3) a recognized
interest of the public is concerned.18 To prove an abuse
of (and thus to negate) a qualified privilege, a plaintiff
must show “a direct intention to injure another” or a
“reckless disregard of the [plaintiff ’s] rights and of the
consequences that may result to him.”19
The Publication Damaged the Plaintiff
Many states distinguish between two categories of
defamation: per se and per quod. The first is easier to
recover for than the second.
Per Se and Per Quod
A statement is defamatory per se if it imputes (1) the
commission of a criminal defense, (2) infection with
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a communicable disease, (3) an inability to perform
or a want of integrity in the discharge of duties of
office or employment, (4) a lack of ability in the plaintiff ’s trade, profession, or business, or (5) adultery or
fornication.20
If a defamatory statement is actionable per se, the
plaintiff need not plead or prove actual damage to her
reputation to recover. Statements that fall within these
actionable per se categories are deemed to be so obviously and materially harmful to the plaintiff that malice
is implied and injury to reputation is presumed.21
Even if a statement falls into one of
the per se categories, however, it will
not be found actionable per se if it is
reasonably capable of an “innocent
construction.
If the per se defamatory statement relates to a matter of “public concern,” however, then damages cannot
be presumed absent a showing of actual malice.22 If a
defamatory statement does not fall within one of the
limited categories of statements that are actionable per
se, then the claim should be pleaded per quod. A defamation per quod claim is appropriate when the defamatory
character of the statement is not apparent on its face and
extrinsic circumstances are necessary to demonstrate the
defamatory meaning.23
To pursue a per quod action in such circumstances, a
plaintiff must plead and prove extrinsic facts to explain
the defamatory meaning of the statement. A per quod
action is also appropriate, however, when a statement is
defamatory on its face but does not fall within one of
the limited per se categories. In those cases, the plaintiff
need not plead extrinsic facts because the defamatory
character of the statement is (theoretically) apparent on
its face.
To recover for defamation per quod, the plaintiff must
plead and prove actual damage to reputation and pecuniary loss resulting from the defamatory statement (special damages).
The Innocent Construction Rule
Even if a statement falls into one of the per se categories, however, it will not be found actionable per se if it
is reasonably capable of an “innocent construction.”The
innocent construction rule requires courts to consider a
written or oral statement in context, giving the words,
and their implications, their natural and obvious meaning. “If, so construed, a statement ‘may reasonably be
innocently interpreted, or reasonably be interpreted as
Volume 28 • Number 5 • May 2011

referring to someone other than the plaintiff, it cannot
be actionable per se.’”24
Whether a statement is reasonably susceptible to an
innocent interpretation is a question of law. In Illinois,
the innocent construction rule applies only to per se
actions, for which damages are presumed.25
Be sure to consider the statute of limitations, too, an
issue beyond the scope of this article.26

Interference with Contract
and Other Claims
Practitioners should also consider what claims other
than defamation may be available to their clients. As is
always true, the same conduct may give rise to several
different torts.
Although analyzing the full spectrum of potential
claims is beyond the scope of this article, practitioners
should consider whether a defamatory statement might
also constitute interference with contract, interference
with prospective economic advantage, statutory or
common law unfair competition, statutory or common
law deceptive practices, false light invasion of privacy,
trademark infringement, or breach of contract.

Injunctive Relief
Your client’s CEO may want to know whether the
competitor can be enjoined from making similar defamatory statements. Here again, be sure to carefully analyze
the law of your home state. As one recent federal court
in Illinois put the point: “[T]he Supreme Court has held
that ‘prior restraints on speech and publication are the
most serious and the least tolerable infringement on First
Amendment rights.’”27 That case, however, involved an
attempt to restrain a lobbying campaign voicing opposition to proposed legislation, a far cry from the usual
business context.
In any event, aside from the First Amendment issues
inherent in any attempt to enjoin speech, the plaintiff
must satisfy the usual requirements for a preliminary
injunction. The plaintiff must demonstrate that he (1)
possesses a clearly ascertainable right in need of protection, (2) will suffer irreparable injury without an injunction, (3) has no adequate legal remedy, and (4) is likely
to succeed on the merits. In addition, the plaintiff must
generally establish that the need for temporary relief
outweighs any potential injury that the defendant might
suffer from the issuance of an injunction.28

Defamation Claims on Behalf
of the Corporation
Determining what claims your corporate client may
bring on its own (as opposed to the CEO’s) behalf
requires additional analysis. In general, common law
The Computer & Internet Lawyer • 3
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SIZING UP A DEFAMATION CLAIM
Here is a summary of issues you should consider when advising your client’s CEO about the potential
strength of his or her defamation claim.
1. Is the statement at issue a “fact” or simply an opinion?
• Even a statement of opinion can be defamatory if it implies “the existence of undisclosed facts.”
2. Is the statement true or “substantially true?”
• If yes, truth is a defense to defamation.
3. Is the plaintiff a private individual or a public figure?
• If the plaintiff is a public figure, he or she must establish malice to recover.
• If the plaintiff is a private individual, does the plaintiff qualify as a “limited purpose public figure?”

˚

If so, and the defamatory statement relates to a matter in which the plaintiff has voluntarily assumed a
“leadership role,” the plaintiff will have to establish malice to recover.

• If the plaintiff is a private individual and not a limited purpose public figure, the negligence standard
applies, subject to the additional exceptions identified below.
4. Is the statement protected by an absolute privilege?
• If so, then the plaintiff cannot recover, even with a showing of malice.
5. Is the statement protected by a qualified privilege?
• If so, has the privilege been abused?

˚

If the privilege has not been abused, then the plaintiff cannot recover.

6. Does the statement constitute defamation per se?
• If so, does the statement involve a matter of public interest?

˚

If yes, the plaintiff needs to establish malice.

• If so, is the statement susceptible to an innocent construction

˚

If yes, then like any other statement constituting defamation per quod, special damages must be established.

• If not, then malice is implied and damages are presumed.

defamation actions can be brought by a corporation.29
The law deems corporations to have no personal reputation, however, and to be incapable of sustaining
emotional injury.30 Accordingly, a corporate plaintiff
generally is limited to claims based on injury to its business or financial reputation.
Unlike natural plaintiffs, there are only three types of
per se defamation for corporations: (1) statements imputing the commission of a criminal offense, (2) statements
imputing inability to perform or want of integrity in
the discharge of duties of office or employment, and
(3) statements prejudicing the plaintiff in its profession
or trade.31
4 • The Computer & Internet Lawyer

Even a statement that fits into one of the per se categories is not defamatory per se, however, if it is susceptible to an innocent, non-defamatory construction. The
same considerations relating to the standard of fault and
any absolute or conditional privilege apply to corporations as they do to natural persons.32

Deceptive Trade Practices Acts
Consider whether to bring a cause of action for commercial disparagement on behalf of the corporation as
opposed to (or in addition to) common law defamation.
To state a cause of action for common law commercial
disparagement, a plaintiff must show that the “defendant
Volume 28 • Number 5 • May 2011
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made false and demeaning statements regarding the
quality of another’s goods and services.”33
DTPA Basics
Consider whether your state’s Deceptive Trade Practices Act (DTPA) applies and, if so, whether it supplants
any common law causes of action. Under the Illinois
DTPA, “A person engages in a deceptive trade practice
when, in the course of his or her business, vocation, or
occupation, the person . . . disparages the goods, services,
or business of another by false or misleading representation of fact.”34
To state a cause of action for common
law commercial disparagement, a
plaintiff must show that the “defendant
made false and demeaning statements
regarding the quality of another’s
goods and services.”
If there is confusion in your state concerning whether
common law claims are still viable, the better practice
for pleading purposes would be to include both the
common law and statutory claims for disparagement.
Injunctive Relief
One advantage to asserting claims for defamatory
statements under a DTPA is that many state statutes will
specifically authorize injunctive relief.35 The case law
in this area is scant in many states, however. Research
conducted for this article did not reveal any cases in
Illinois, for example, authorizing injunctions under the
DTPA to enjoin future disparagement. In Allcare, Inc. v.
Bork, the first district denied the plaintiff ’s request for an
injunction under the DTPA to prevent future disparaging statements because:
[P]laintiff ’s complaint does not allege, beyond the
two allegedly defamatory statements of defendants
Bork and Krause and the stricken allegations of
conspiracy, a long standing and persistent pattern
by defendants of defaming plaintiff or of disparaging its products or services. In fact, plaintiff does
not allege any facts from which such conduct or
the threat of future defamations or disparagements
may reasonably be assumed. As such, plaintiff ’s
complaint fails to demonstrate a need for injunctive relief.36
Allcare refers to Streif v. Bovinette,37 which dealt with a
common law disparagement claim, not a DTPA claim.
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In that case, as Allcare points out, the allegations related to
“defendant’s repeated complaints, allegedly over a threeyear period, to various governmental agencies of violations of State and Federal statutes and regulations by the
plaintiff ’s bus company.”38 In Streif, the court specifically noted that “in the proper circumstances equity has
recognized the need to enjoin unfair competitive practices which employ disparagement.” The court struck
down the trial court’s injunction, however, because it
was overbroad.39
The key takeaway point for practitioners is that, in
order to justify injunctive relief, the plaintiff must establish repeated defamatory and disparaging communications
by the defendant, which creates a real threat of future
disparagements.

Conclusion
When counseling corporate clients on defamation
claims, practitioners should distinguish claims that may
be brought on behalf of the corporation itself from those
available to individual officers.The remedies available to
a corporation may be more limited than those available
to a natural person, but some claims can be brought by
a corporation but not a natural person.
In addition, one advantage to bringing claims under
your state’s Deceptive Trade Practices Act in particular
is that the DTPA may specifically authorize injunctive
relief. This may be particularly helpful when attempting to enjoin defamatory speech by a business competitor.
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